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Before TIOFLAT, CARNES and REAVLEY," Circuit Judges.
TJOFLAT, Circuit Judge:

In this “reverse” discrimination case under Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e et seq., and 42 U.S.C. § 1981, Anthony Mitten, a white
male, claims that his former employer, Lockheed-Martin Aeronautics Company
(“Lockheed”),' discriminated against him on account of his race in terminating his
employment. The district court granted Lockheed summary judgment, and Mitten
appealed. Our task, consequently, is to determine whether the district court
misapplied the summary judgment standard to the evidence presented. Holding
that it did, we vacate the district court’s judgment and remand the case for further

proceedings.

A.

Lockheed prohibits workplace discrimination and harassment under a

" Honorable Thomas M. Reavley, United States Circuit Judge for the Fifth Circuit,
sitting by designation.

' Lockheed, which designs and manufactures military aircrafts, is a subsidiary of
Lockheed-Martin Corporation, a Maryland corporation with its principal place of business in
Bethesda, Maryland. Lockheed is one of Lockheed-Martin Corporation’s four core business
units. Lockheed is headquartered in Fort Worth, Texas, and has additional locations in
Palmdale, California; Pinellas Park, Florida; Marietta, Georgia; Meridian, Mississippi;
Johnstown, Pennsylvania; Greenville, South Carolina; and Clarksburg, West Virginia. In 2005,
when Mitten was fired, Lockheed had approximately 26,000 employees.
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workplace-conduct rule it calls its “zero tolerance policy.” The zero tolerance
policy provides notice to employees that Lockheed’s department of Human
Resources (“HR”) will discipline anyone who, at work, engages in an act of
discriminatory “harassment[*] based on a legally protected status such as race . . .
when it has the effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile or offensive work environment.”
This includes using Lockheed email accounts “in ways that are disruptive, abusive,
obscene, or degrading, or offensive to others,” such as the distribution or

“transmission of ethnic slurs or racial comments.” (Emphasis added).’

HR frequently learns of violations of the zero tolerance policy through
employees, as Lockheed requires its employees to aid HR in policing the
workplace-conduct rule. The expectations placed on employees vary based on
their employment rank. Employees having no supervisory responsibilities (“non-
supervisors”), for instance, must ensure only their own compliance with the policy

and inform their supervisors or HR whenever they discover a violation. Those

? Discriminatory harassment is defined under the zero tolerance policy to include an
employee’s use of “racial slurs, ethnic jokes, sexual or lewd jokes, negative or derogatory
stereotypes, names, or labels that a reasonable person would find offensive.”

? Therefore, if an employee receives, on the employee’s Lockheed email account, an
email containing racially insensitive content, the employee violates the zero tolerance policy if
the employee subsequently “transmits” the harassing email—through electronic forwarding or
any other form of distribution.



with supervisory responsibilities (“supervisors”), however, must be more
proactive,’ including “[r]eport[ing] promptly to [HR] any act of harassment which
is personally witnessed or suspected or reported by [an] employee.”

Once HR learns of a possible infraction of the zero tolerance policy, it
initiates an investigation. If its investigation concludes that an employee breached
the zero tolerance policy, HR, through an empaneled disciplinary review
committee, fashions discipline, up to and including termination.

It is against this background that Mitten’s case arises.

B.

On March 29, 2005, Mitten, then a supervisor at Lockheed’s plant in
Marietta, Georgia,” received a racially insensitive “joke” email.® The email,
entitled “Top Ten Reasons Why There are No Black NASCAR Drivers” (the
“NASCAR email”), featured a top-ten list of derogatory stereotypes, all of which

portrayed black people as criminals, pimps, and gang members. Two of the list’s

* For example, supervisors must: (1) “[m]aintain an atmosphere free of harassment”; (2)
“ensure that work areas are free of explicit and implicit conduct that would violate th[e] [zero
tolerance] policy”; and (3) “[t]ake immediate action to address reported, observed, or suspected”
threats to workplace security, such as acts of “harassment” and acts that create a “hostile and
intimidating work environment.”

> Mitten’s job title was Associate Manager; he had worked for Lockheed for 11 years.

6 Michael Porterfield, an hourly employee, sent the email to Mitten. Porterfield was not
attempting to report the email, as required by the zero tolerance policy, by sending it to Mitten as
a supervisor. Instead, Porterfield and Mitten were friends, and Porterfield believed that Mitten
would find the email humorous.



entries, as illustration, claimed there are no blacks in NASCAR racing because a
“Iplistol won’t stay under the front seat” and because there is “[n]o passenger seat
for the ho.”

After Mitten received the NASCAR email, he transmitted it in violation of
the zero tolerance policy by forwarding it to his supervisor.” He did not report any
of this to HR. HR, however, learned of Mitten’s actions and, following an
investigation, fired Mitten on May 5, 2005.

Mitten later learned that, within two months of his termination, HR
discovered that two black non-supervisors at the Marietta plant had also violated
the zero tolerance policy by transmitting racist emails targeting whites. These
black employees, however, merely received temporary suspensions as discipline
for their conduct.

After learning of this more-lenient treatment for black employees, Mitten
concluded that he had been fired—in lieu of a temporary suspension—because he
is white.

II.

7 As discussed in part III.A.3.b, infra, although Mitten forwarded the email to his
supervisor, he, like Porterfield , did so only to share it with the supervisor as a friend, not to
report the email, as the zero tolerance policy required.
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Mitten brought this lawsuit against Lockheed on July 28, 2006,® in the
United States District Court for the Northern District of Georgia.” The complaint
was framed in two counts: the first under Title VII of the Civil Rights Act of
1964,' and the second under 42 U.S.C. § 1981."" Both counts alleged that
Lockheed terminated Mitten’s employment due to his race and, as remedy for the
wrong, sought reinstatement, back pay, and compensatory and punitive damages. "
Lockheed answered the complaint, denied liability, and, after discovery closed,
moved the district court for summary judgment. The court referred Lockheed’s
motion to a magistrate judge, who issued a report recommending that the motion

be granted.”” The magistrate judge—and later the district court—rejected Mitten’s

¥ Four other white former Lockheed employees fired for distributing the NASCAR
email—Herbert Gann, William Smith, James Nichols, and Martin Yerby—joined Mitten as
plaintiffs; only Mitten’s appeal is currently before us. Therefore, we treat Mitten as if he were
the sole plaintiff and indicate in footnotes the dispositions of his co-plaintiffs’ claims.

’ Mitten and his co-plaintiffs exhausted their administrative remedies before filing suit.
On October 21, 2005, Mitten filed charges of race discrimination with the Equal Employment
Opportunity Commission (“EEOC”), and, on April 27, 2006, the EEOC mailed him notice of his
right to sue.

1% See 42 U.S.C. § 2000e-2(a)(1) (declaring it unlawful for an employer “to discharge
any individual . . . because of such individual’s race”).

" See 42 U.S.C. § 1981(a)—(b) (protecting an individual’s right to be free from racial
discrimination in the “making, performance, modification, enforcement, and termination” of
contracts).

"2 The complaint also sought attorneys’ fees.

" The magistrate judge also recommended that the district court grant Lockheed
summary judgment on Gann’s and Smith’s claims, but not on Yerby’s and Nichols’s.
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claim of race discrimination after analyzing it under the three-step burden-shifting

framework established by the Supreme Court in McDonnell Douglas Corp. v.

Green, 411 U.S. 792, 802-05, 93 S. Ct. 1817, 182426, 36 L. Ed. 2d 668 (1973)."

The first step of the McDonnell Douglas framework requires the plaintiff to

make out a case sufficient to withstand a motion for summary judgment (or a
motion for judgment as a matter of law)—i.e., a “prima facie case.” When, as here,
the plaintiff claims that his employer discharged him on account of his race, he
must establish four elements: (1) that he is a member of a protected class (here,
Caucasian'); (2) that he was qualified for the position he held; (3) that he was
discharged from that position; and (4) that in terminating his employment, his

employer treated him less favorably than a similarly situated individual outside of

' Title VI and § 1981 have the same requirements of proof and utilize the same
analytical framework. See Brown v. Am. Honda Motor Co., 939 F.2d 946, 949 (11th Cir. 1991)
(“The Supreme Court has held that the test for intentional discrimination in suits under § 1981 is
the same as the formulation used in Title VII discriminatory treatment causes.” (citing Patterson
v. McLean Credit Union, 491 U.S. 164, 185-87, 109 S. Ct. 2363, 2377-78, 105 L. Ed. 2d 132
(1989))).

> We note that, in “reverse” discrimination cases like this one, some circuits, in applying
the framework from McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed.
2d 668 (1973), require majority-member plaintiffs to establish that “background circumstances
support the suspicion that the defendant is that unusual employer who discriminates against the
majority.” Parker v. Balt. & Ohio R.R. Co., 652 F.2d 1012, 1017 (D.C. Cir. 1981) (emphasis
added). We, however, have rejected a background circumstances requirement. See Bass v. Bd.
of Cnty. Comm’rs, 256 F.3d 1095, 1102—03 (11th Cir. 2001), overruled in part on other grounds
by Crawford v. Carroll, 529 F.3d 961 (11th Cir. 2008) (“Discrimination is discrimination no
matter what the race, color, religion, sex, or national origin of the victim.”).
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his protected class (here, an African-American).'® E.g., Maynard v. Bd. of

Regents, 342 F.3d 1281, 1289 (11th Cir. 2003) (citing McDonnell Douglas, 411

U.S. at 802, 93 S. Ct. at 1824). If the plaintiff makes this showing, he raises a
presumption that his race motivated his employer to treat him unfavorably. See

Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 254, 101 S. Ct. 1089, 1094,

67 L. Ed. 2d 207 (1981).
Once this presumption is raised, “[t]he burden then shifts to the employer to
rebut [it] by producing evidence that [the employer’s] action was taken for some

legitimate, non-discriminatory reason.” EEOC v. Joe’s Stone Crabs, Inc., 296 F.3d

1265, 1272 (11th Cir. 2002) (citing Burdine, 450 U.S. at 254-55, 101 S. Ct. at
1094). If the employer meets its burden of production, the presumption of
discrimination raised by the plaintiff’s prima facie case is rebutted and thus
disappears.

Once the presumption of discrimination is rebutted, the inquiry “‘proceeds to
a new level of specificity,”” whereby the plaintiff must show the employer’s

proffered reason to be a pretext for unlawful discrimination. Id. at 1272-73 (citing

Burdine, 450 U.S. at 255-56, 101 S. Ct. at 1095-96). It is at this stage that the

' In most cases, the second and third elements are a given: the plaintiff was qualified for
the position he held and was discharged. Here, Lockheed admitted that those two elements had
been established. (Clearly, since all races are protected, there was no question that the first
element, too, was satisfied.)



plaintiff’s “burden . . . merges with the ultimate burden of persuading the court that
[the plaintiff] has been the victim of intentional discrimination.” Burdine, 450
U.S. at 256, 101 S. Ct. at 1095. Thus, if a jury reasonably could infer from the
evidence presented that the employer’s legitimate justification is pretextual, the
question becomes whether the evidence, considered in the light most favorable to
the plaintiff, yields the reasonable inference that the employer engaged in the

alleged discrimination. See Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S.

133, 146-48, 120 S. Ct. 2097, 2108-09, 147 L. Ed. 2d 105 (2000) (explaining that,
depending on the facts of the case, the jury may, but need not, infer discriminatory
intent from a plaintiff’s showing of pretext). If such an inference is raised by the
record, it precludes summary judgment (or judgment as a matter of law). Id.

Here, the magistrate judge concluded—and the district court subsequently

agreed—that Mitten could not benefit from the McDonnell Douglas presumption

of discrimination because the evidence was insufficient to raise the presumption.
This was because Mitten did not satisfy the fourth element of a prima facie case; he
failed to show that he was disciplined less favorably under the zero tolerance

policy than a similarly situated black employee, i.e., a “comparator.”’’ Although

" To be an adequate comparator, the preferentially treated individual from outside the
plaintiff’s protected class has to be similarly situated to the plaintiff in all relevant respects.
Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997) (citations omitted). If this is not the
case, “the different application of workplace rules does not constitute illegal discrimination.”
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Mitten pointed to certain preferentially treated black employees in non-supervisory
positions, he failed to identify a more favorably treated black supervisory
employee.

This was significant. “[D]ifferences in job ranks . .. are not, in and of
themselves, dispositive as to whether the two individuals may be compared for the

purposes of evaluating a discrimination claim,” Rioux v. City of Atlanta, 520 F.3d

1269, 1281 (11th Cir. 2008) (citations omitted), but they can matter. This is
because the relevant inquiry is whether the employer subjected differently ranked

employees to the same or different employment policies. Lathem v. Dep’t of

Children & Youth Servs., 172 F.3d 786, 793 (11th Cir. 1999) (citing Nix v. WLCY

Radio/Rahall Commc’ns, 738 F.2d 1181, 1186 (11th Cir. 1984)). If the same

policies were applied differently to similarly ranked employees, those employees
may be compared. Here, however, Lockheed showed that the zero tolerance policy
required supervisors to undertake a more proactive role than non-supervisors in

trying to extinguish workplace discrimination and harassment."® Consequently, the

Lathem v. Dep’t of Children & Youth Servs., 172 F.3d 786, 793 (11th Cir. 1999) (citing Nix v.
WLCY Radio/Rahall Commc’ns, 738 F.2d 1181, 1186 (11th Cir. 1984)). In order to be
considered “similarly situated,” the compared employees must have been “involved in or

accused of the same or similar conduct,” yet “disciplined in different ways” for that conduct.
Holifield, 115 F.3d at 1562 (citations omitted).

'8 See supra part LA (discussing in detail the disparate expectations Lockheed places on
supervisors and non-supervisors under the zero tolerance policy).
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magistrate judge—and the later the district court—deemed non-supervisors
inadequately similar to Mitten, a supervisor; thus a comparison could not yield a

presumption of race discrimination under McDonnell Douglas."

Mitten objected to the magistrate judge’s recommendation.”® He argued that,
even though he failed to identify a black supervisor as a comparator, a jury
nonetheless could find from circumstantial evidence in the record that Lockheed
discharged him because of his race. Mitten cited, among other things, Lockheed’s
more severe discipline of white employees than black employees for zero tolerance
policy violations. The district court considered this circumstantial evidence but
found it non-probative of Lockheed’s allegedly discriminatory motive for firing
Mitten, and, consequently adopted the magistrate judge’s recommendation and

granted Lockheed summary judgment.”'

' On the same basis, the magistrate judge recommended dismissal of Gann’s and
Smith’s claims.

" Gann and Smith also objected to the magistrate judge’s recommendation.

! The district court granted Lockheed summary judgment on Gann’s and Smith’s claims
on the same basis. The court accepted the magistrate judge’s recommendation that Lockheed’s
motion be denied as to Yerby’s and Nichols’s claims because, as non-supervisors, Yerby and
Nichols had identified black comparators who had been treated more favorably than they had
and thus had created a material issue of fact as to the legitimacy of Lockheed’s motivation for
terminating their employment.

Yerby and Nichols ultimately settled their claims against Lockheed, and, on October 19,
2009, judgment was entered against Mitten, Gann, and Smith, the remaining plaintiffs.
Therefore, we have jurisdiction to entertain Mitten’s appeal under 28 U.S.C. § 1291.
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Mitten has appealed.”” In his brief to this court, he repeats the argument he
presented to the district court—that he does not need a black supervisor comparator
because the record contains sufficient circumstantial evidence to create a triable
issue of fact as to whether Lockheed fired him because he is white. We agree and
find that the district court erred in granting Lockheed summary judgment.”

III.

The district court, in dismissing Mitten’s claim of race discrimination, did as
federal courts routinely do in disposing of cases, like this, in which the plaintiff
claims that his employer applied a workplace-conduct rule in violation of Title VII:

the court used McDonnell Douglas’s burden-shifting framework. In so doing, the

district court focused on whether Mitten’s termination for his violation of the zero
tolerance policy was more severe than the discipline Lockheed imposed on
similarly situated black comparators. Mitten’s comparators were deemed not

“similarly situated,” so the court found no tenable claims of race discrimination. If

> Smith and Gann also were parties to this appeal. (Smith died during the litigation, but
his wife—the executor of his estate—was substituted as plaintiff.) However, after they reached
settlements with Lockheed, Smith and Gann, joined by Lockheed, each submitted separate joint
motions for dismissal of his appeal with prejudice. We granted those motions: Smith’s on May
16,2011, and Gann’s on May 31, 2011.

» We review the district court’s grant of summary judgment de novo. Weeks v. Harden
Mfg. Corp., 291 F.3d 1307, 1311 (11th Cir. 2002). We must view all the evidence and all
factual inferences reasonably drawn from that evidence in the light most favorable to the
nonmoving party—in this case, Mitten—and we must resolve all reasonable doubts about the
facts in his favor. Rioux v. City of Atlanta, 520 F.3d 1269, 1274 (11th Cir. 2008) (citations
omitted).
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the record contained no circumstantial evidence from which a jury could otherwise
infer that Mitten was fired because of his race,’* our discussion would end here,
and we would affirm the district court’s judgment.

However, establishing the elements of the McDonnell Douglas framework is

not, and never was intended to be, the sine qua non for a plaintiff to survive a
summary judgment motion in an employment discrimination case. Accordingly,
the plaintiff’s failure to produce a comparator does not necessarily doom the
plaintiff’s case.

Rather, the plaintiff will always survive summary judgment if he presents
circumstantial evidence that creates a triable issue concerning the employer’s

discriminatory intent. See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997)

(declaring that, in cases where a plaintiff cannot establish a prima facie case,
summary judgment only will be “appropriate where no other evidence of

discrimination is present.” (citations omitted)); Silverman v. Bd. of Educ., 637

F.3d 729, 733 (7th Cir. 2011) (“To avoid summary judgment . . . the plaintiff must
produce sufficient evidence, either direct or circumstantial, to create a triable
question of intentional discrimination in the employer’s decision.”). A triable issue

of fact exists if the record, viewed in a light most favorable to the plaintiff, presents

** There is no direct evidence that Lockheed discharged Mitten because he is white.
Mitten’s case, instead, relies entirely on circumstantial evidence.
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“a convincing mosaic of circumstantial evidence that would allow a jury to infer[*]

intentional discrimination by the decisionmaker.” Silverman, 637 F.3d at 734

(citations and internal quotation marks omitted); see also James v. N.Y. Racing

Ass’n, 233 F.3d 149, 157 (2d Cir. 2000) (“[T]he way to tell whether a plaintiff’s
case is sufficient to sustain a verdict is to analyze the particular evidence to
determine whether it reasonably supports an inference of the facts plaintiff must
prove—particularly discrimination.”).

A plaintiff may raise a reasonable inference of the employer’s

discriminatory intent through various forms of circumstantial evidence. Rioux v.

City of Atlanta, 520 F.3d 1269, 1281 (11th Cir. 2008) (holding that the plaintiff

established a prima facie case of racial discrimination when he did not present
evidence of a comparator but presented other circumstantial evidence that was

sufficient); see also Alvarez v. Royal Atl. Developers, Inc., 610 F.3d 1253, 1264

(11th Cir. 2010) (stating that the circumstantial evidence necessary to present a

Title VII case of discrimination under McDonnell Douglas is “flexible and

depend][s] on the particular situation” (citations omitted)); cf. Burke-Fowler v.

Orange County, Fla., 447 F.3d 1319, 1325 (11th Cir. 2006) (affirming the district

» “[Aln inference, is not a suspicion or a guess. It is a reasoned, logical decision to

conclude that a disputed fact exists on the basis of another fact . . . .” Bickerstaff v. Vassar Coll.,
196 F.3d 435, 448 (2d Cir. 1999) (citations and internal quotation marks omitted).
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court’s grant of summary judgment because plaintiff “failed to establish valid

comparators and presented no other circumstantial evidence suggesting racial

discrimination” (emphasis added)). Yet, no matter its form, so long as the

circumstantial evidence raises a reasonable inference that the employer
discriminated against the plaintiff, summary judgment is improper.

Here, Mitten did not need to rely on the McDonnell Douglas presumption to

establish a case for the jury. As the following discussion explains, the record
contained sufficient evidence to allow a jury to infer that Lockheed fired Mitten
because he is white. We begin by presenting the facts shown by the evidence. We
then explain why those facts could yield the reasonable inference that Lockheed
fired Mitten because of his race.
A.
The record evidence, construed in a light most favorable to Mitten,

establishes the following facts:

In 2001, Tom Heiserman became Lockheed’s Vice President of HR, the
highest-ranking HR position at Lockheed. One function of this role is to enforce
Lockheed’s workplace-conduct rules, including the zero tolerance policy. Thus,

Heiserman and his HR staff are charged with disciplining employees who have
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violated the policy.

Less than two years after taking over Lockheed’s HR operations, Heiserman
and his staff began to face public criticism over their enforcement of the zero
tolerance policy in the wake of a July 2003 mass-shooting spree at the company’s
plant in Meridian, Mississippi. The shooter, a Lockheed employee named Doug
Williams, killed five Lockheed employees and himself and wounded eight others.”
In the shooting spree’s wake, it became public that Williams had been a white
supremacist—a fact he had made clear to his black coworkers—and some groups,
including in the news media, began to label the shootings as a “hate crime”
targeting black Lockheed employees. Of more concern to Lockheed, however, was
that some groups also began to blame the shootings on company HR officials,
claiming that those officials knew of Williams’s racist propensities long before the

shootings transpired, but did little to curb his harassing ways.

% The morning of July 8, 2003, Williams arrived at the Meridian plant with an
assortment of firearms in his truck. Shortly after the start of a mandatory training course he was
attending in a building separate from the main plant, Williams exited the building, retrieved a
shotgun and a semiautomatic rifle from his truck, and reentered the building where the training
course was ongoing. Williams opened fire, shooting at least five persons attending the training
course. Williams then exited that building and went into the main plant where he shot more
victims before killing himself. Bailey v. Lockheed Martin Corp., 432 F. Supp. 2d 665, 666—67
(S.D. Miss. 2005).
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These allegations initially arose in various civil suits brought by victims and
deceased victims’ families against Lockheed—the first was filed soon after the

shootings in 2003, but some proceeded well beyond. E.g., Bailey v. Lockheed

Martin Corp., 432 F. Supp. 2d 665, 669-71 (S.D. Miss. 2005); Tanks ex rel. Estate

of Willis v. Lockheed-Martin Corp., 332 F. Supp. 2d 953 (S.D. Miss. 2004), rev’d

in part by, 417 F.3d 456 (5th Cir. 2005).

According to the plaintiffs in these cases—which asserted race
discrimination claims under Title VII and § 1981 and sought millions of dollars in
compensatory damages for injuries arising from the shootings*’—Lockheed HR
officials knew that Williams was a racist who harassed his black coworkers. The

plaintiffs in Tanks and Bailey, for example, alleged, among other things, that

Lockheed officials knew that: (1) in 2001, Williams had made threatening remarks
to black coworkers; and (2) on June 12, 2003, Williams removed his white boot
covering, placed it on his head and mimicked a Ku Klux Klan member to
intimidate his black coworkers.” E.g., Compl. at 4, Tanks, No. 4:03-cv-408LN
(S.D. Miss. Dec. 16, 2003). In light of this knowledge, the plaintiffs claimed, HR

officials tortiously did too little to curb Williams’s harassing conduct. See, e.g.,

" The plaintiffs in these cases sought to recover tort damages from Lockheed for such
injuries as lost income, pain and suffering, emotional distress, loss of companionship, and loss of
value of life.
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Bailey, 432 F. Supp. 2d at 669-71 n.1 (“*Due [to] their knowledge . . . of the nature
and depth of Williams’ racial hatred and threats toward African-American and
other employees, the supervisory personnel knew or were charged with knowledge,
or both, that it was only a matter of time before Williams resorted to the type [of]
harmful . . . action that occurred.’”); Tanks, 332 F. Supp. 2d at 955 (explaining the
plaintiffs’ claims of “‘intentional and negligent acts of Lockheed’ based on . . .
allegation[s] that Lockheed[] had actual and constructive notice and knowledge of
Williams’ violent nature and his hatred of blacks [and] ‘intentionally failed to
provide a reasonably safe work environment’ for its employees by protecting
them”).”®

b.

On the heels of several of the initial civil lawsuits, the EEOC, in July 2004,
made similar allegations against Lockheed HR officials. Following an investigation
into the Meridian shootings, the EEOC prepared a report that expressly faulted
Lockheed’s HR for having fostered a workplace environment in Meridian that was
hostile to black employees. While the EEOC acknowledged that Williams, alone,

had created a racially hostile work environment through his threatening comments

¥ The plaintiffs in Tanks ex rel. Estate of Willis v. Lockheed-Martin Corp., 332 F. Supp.
2d 953 (S.D. Miss. 2004), rev’d in part by, 417 F.3d 456 (5th Cir. 2005), and Bailey, 432 F.
Supp. 2d at 66971, raised these claims to argue that they fell within the intentional tort
exception to Mississippi’s Workers” Compensation Act, Miss. Code Ann. § 71-3-1 et seq.
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to black coworkers, its investigation concluded that Lockheed had allowed this
hostility to intensify by not adequately responding to these known race-based
threats. Moreover, the EEOC suggested, such hostility toward black employees still

festered over a year after the shootings, as HR had yet to remedy it.

Then, in the spring of 2005, less than a year after the EEOC issued its report
and while many of the civil cases remained ongoing, Lockheed learned that ABC
News planned to produce a report commemorating the second anniversary of the
Meridian shootings. The special report was to be aired on the network’s
investigatory-newsmagazine show, “Primetime Live.”

Lockheed first became aware of ABC News’s intentions on March 15, 2005,
when ABC filed a Motion to Intervene in the Tanks litigation. ABC, in its
memorandum in support of its motion, requested to intervene in the case to oppose
any court order that would restrict public access to or seal documents of
proceedings in the case. Mem. of ABC in Supp. of Mot. to Intervene 1, Tanks, No.
4:03-cv-408LN (S.D. Miss. Mar. 15, 2005). ABC argued that “[t]he causes of the
shooting and precautions that were taken or could have been taken are of significant
public interest and, therefore, of great importance to [ABC] in its newsgathering

function on behalf of the public.” Id. ABC claimed further that it should be
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permitted to intervene to “protect its interest and that of the public to access the file
and proceedings in th[e] case,” which it argued could have “obvious implications
for the safety of workers not only at [the Meridian] facility but at other plants across
the United States.” Id. Lockheed responded in opposition to ABC’s motion on

March 29. See generally Resp. of Lockheed-Martin Corp. to Mot. of ABC, Inc., to

Intervene, Tanks, No. 4:03-cv-408LN (S.D. Miss. Mar. 29, 2005).

Around this time,”” ABC News also began making “repeated requests” to
interview Lockheed management officials for the purposes of its upcoming
“Primetime Live” report.”® ABC News wanted to provide Lockheed officials an
opportunity to respond to the charges against them. Lockheed, however, denied all
of these interview requests.

Lockheed management became concerned about what ABC News had
planned for its upcoming report. This worry is best evidenced in the record by
testimony that, some time during the spring of 2005, Lockheed management made
the HR staff at Lockheed’s Marietta, Georgia plant—and presumably at other
facilities—explicitly “aware that [the ABC News report] was coming” and even

required the Marietta HR employees to attend meetings with in-house counsel to

¥ The record does not state whether ABC News began making its interview requests
before or after its March 15, 2005 motion to intervene in Tanks.

3% The record is unclear as to which specific Lockheed officials ABC News requested to
interview.
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discuss the significance of the upcoming news piece.
3.
It was in April 2005, as Lockheed was growing concerned about ABC’s
intentions, that HR officials at the Marietta plant learned of the NASCAR email and

Mitten’s involvement.

On April 5, Nelson Phillips, a black hourly employee at the Marietta plant,
was shown a copy of the NASCAR email by another black hourly employee,
Marvin Armstead.”’ The email’s racial content upset Phillips—who, for some time,
had made it known vociferously that he felt victimized by intolerance of black
employees at Lockheed—and he immediately retained counsel.

The next day, April 6, Phillips emailed Dorie Tuggle, who held the HR
position of Senior Manager of Diversity and Equal Opportunity Programs,** to

report the NASCAR email and to notify her that he had hired an attorney.” Tuggle

! Lockheed investigators determined that Armstead showed the email to both Phillips
and Anthony Young, who was Armstead’s Shop Steward and union representative, because,
after Armstead had read the email, he had decided that “it didn’t seem right.”

2 Notably, in this role, Tuggle was part of the on-site response team that assisted in the
wake of the Meridian shootings.

3 Specifically, Phillips’s email to Tuggle said: “I need your business mailing address
please, to send you a letter from my attorney’s office regarding an e-mailed letter entitled ‘Top
10 reasons why there are no black NASCAR drivers......” found in my break area.”
(Emphasis and omissions in original).
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quickly asked that Phillips call her office, and Phillips called as requested. During
their conversation, however, Phillips displayed an air of combativeness and
litigiousness by insisting that, in lieu of resorting to Lockheed’s internal complaint
procedures, he would handle the entire matter through his attorney and stressing
that he would not meet with Tuggle in any manner until she heard from his lawyer.

Phillips’s assertiveness persisted when, the next day, Treena Hancock,
another member of Lockheed’s HR department, contacted Phillips. Hancock
requested that Phillips meet with her in her office to discuss the incident. Phillips
responded, “No!” He then exclaimed that he was sick of all the “racially motivated
things that go on around here” and that he would only discuss the NASCAR-email
matter with Tuggle, and then only after she heard from his attorney.

On April 14, Tuggle finally received communication from Phillips’s attorney.
The attorney sent Tuggle a letter of protest that demanded that Lockheed investigate
the sources of the NASCAR email in order to “assist[] in obtaining the cessation of
racially motivated discrimination” within Lockheed’s Marietta facility.** The letter
mentioned that Phillips was “very concerned regarding [the email’s] discovery, as
this [was] not his first encounter with racial discrimination at his place of

employment.”

3* The letter was signed by Bridget N. Summerour, for the law firm of Deming, Parker,
Hoffman, Green & Campbell, LLC.
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b.

Phillips’s complaint was the first HR had received about distribution of
racially insensitive emails. Tuggle, consequently, took it—and Phillips’s attorney’s
demands—seriously. She quickly referred the matter to Lockheed’s Security and
Emergency Services (“SES”) department for a formal investigation.’

Sandra Bohner, who was employed as an HR Business Partner’® at the
Marietta location,’” oversaw the SES investigation, which began on April 18. The
investigation was conducted by J.R. Reynolds, SES’s Marietta “Site Lead.”*® SES,
in performing the investigation, conducted forensic examinations of employees’
computers to trace the NASCAR email chain. Although these forensic exams never
identified the NASCAR email’s original source—i.e., whether it originated within
or without Lockheed—twenty-one employees were identified as “subjects,” since

they either had sent or received the email through their Lockheed email accounts.

** Tuggle notified SES on April 7, 2005; however, the investigation was stalled until she
heard from Phillips’s attorney.

3 At Lockheed, an HR Business Partner—also known in the company as a member of
the multifunction HR representative staff—simply refers to an employee who is a human
resources generalist. Thus, Bohner had various HR responsibilities, and did not specialize in any
one area. She had been employed in this role since 1998. Bohner reported directly to Calvin
Coolidge Bryant, the Senior Manager for HR at the Marietta plant.

37 Bohner, like Tuggle, was part of the on-site response team that assisted after the
Meridian shootings in 2003.

** Reynolds was the head of SES operations within the Marietta plant.
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Upon completion of SES’s forensic tests, Bohner, during a period from April
25-28, interviewed all twenty-one “subjects.” Of the twenty-one employees
interviewed, only eight—including Mitten—were found to have violated the zero
tolerance policy’s prohibition against distribution of racially insensitive material.
Seven of the eight were white employees, none of whom had informed HR of their
conduct. (The only black employee found to have distributed the email was Marvin
Armstead, who had shown it to Phillips as well as his union representative.)

Along with Mitten, the six other white employees who distributed the
NASCAR email were Michael Porterfield, Herbert Gann, William Smith, Scott
Vinson, James Nichols, and Martin Yerby. Like Mitten, Gann, Smith, and Vinson
held salaried, supervisory positions.39 Yerby, Nichols, and Porterfield, however,
were employed as non-supervisors—Yerby and Nichols held salaried positions;

Porterfield held an hourly position.*

** 'When terminated, Gann held the position of Flight Line Supervisor and had worked
for Lockheed for 25 years; Smith held the position of Production Flight Supervisor and had been
with Lockheed for over 30 years.

* Porterfield was as the only hourly employee discharged and, thus, was the only fired
employee in the union, which intervened on Porterfield’s behalf. The union challenged
Porterfield’s termination as violative of his collective bargaining rights and as too severe a
punishment based on his actions. The case went to arbitration, and, in May 2006, the arbitrator
ruled in Porterfield’s favor. The arbitrator concluded that Porterfield had, indeed, violated
Lockheed’s zero tolerance policy, but that termination was too severe in light of (1) his non-
management role, (2) his previously clean discipline record, and (3) the fact that Lockheed had
never before fired anyone for sending racially offensive emails. As a result, Porterfield’s
termination was rescinded and he was reinstated with full seniority and pay.
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Each of the seven white employees fully cooperated during Bohner’s
interviews. That cooperation enabled Bohner and SES to unravel how each
employee received the NASCAR email and the manner in which he subsequently
distributed it.

For instance, the investigation revealed that Mitten, on March 29, received
the NASCAR email from Porterfield, who had received it from Yerby that same
day. Mitten then forwarded the email to his own supervisor, Vinson. He did so,
however, not to raise a complaint about the email, but merely to share it with
Vinson, who Mitten believed would find it humorous.*’ Mitten and Vinson both
“chuckled [about the email] but [also] discussed the dangers of such items in the
workplace and that this was not good,” which led Mitten to email Porterfield to say
he “should not be sending this [type of email] and he needed to be careful about
sending such emails.”

Gann, another supervisor, also received the NASCAR email from Porterfield.
Afterward, he both forwarded the email to his home email account and printed it to
share with his friend and coworker, Gerald Waites—a black hourly employee—who
found the email funny and inoffensive.

Smith, the third supervisor implicated, also received the email from

*! Vinson told SES and Bohner that Mitten was not trying to report the email.
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Porterfield; however, unlike Gann and Mitten, he did not send the email to anyone
within Lockhe